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STATEMENT OF QUESTIONS PRESENTED 


1. The first question is whether the introduction 

in evidence and presentation to a jury of rogues’ gallery 
"mug shots", used by the police to aid an eye witness 
identify the perpetrator of a housebreaking, is prejudi- 
cial error; where the bottom third of the face of one of 
the pictures was heavily taped to conceal the identifica- 
tion tag thereon, and where the back of the pictures were 


covered to conceal the text material thereon. 


2. The second question is whether it was prejudicial 
error to accept in evidence and show to the jury a set 
of pictures (including the above "mug shots"), used by 
the police to aid an eye witness in identifying the per- 
petrator of a housebreaking, without any testimony to 
verify the subjects of those pictures, where the photo- 
graphic identification was the only identification had 
in time proximity to the crime. 


3. The third question is whether the identification 
pictures referred to in the preceding questions were 
inherently immaterial and misleading, and whether their 
receipt in evidence and presentation to the jury was 
prejudicial error for this reason apart from their 

"mug shot" character and the lack of verification. 


4. The fourth question is whether it was prejudicial 


error for the prosecution to elicit and advance to the 
jury that its eye witnesses to a housebreaking were 
respectively a minister's wife and son, when the defense 
had not and did not challenged the character or veracity 
of these witnesses, 


5. The fifth question is whether there is sufficient 
evidence of guilt to go to the jury, once the prosecu- 
tion's case is stripped of its improper evidence pursuant 
‘to the preceding questions. 
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JURISDICTIONAL STATEMENT 


The appellant was indicted by Grand Jury 


No. 1070-64, charging in three counts, violation of 
22 D.C.C. 1801, 2201, and 504 (Housebreaking, larceny, 


and assault) within the District of Columbia. He was 
tried by a jury and convicted of all three counts of 
the indictment in the United States District Court 

for the District of Columbia, pursuant to jurisdiction 
under 11 D. C. C. 521 (Dec. 23, 1963, 77 Stat. 482, 
Pub. L. 88-241, sec. 1.) 


The present appeal to this Court is under authority 
of 28 U.S.C. sec. 1291 (As Amended Oct. 31, 1951, c. 
655, sec. 48, 65 Stat. 726; July 7, 1958, Pub. L. 
85-508 sec. 12(e), 72 Stat. 348). 


STATEMENT OF CASE 


Appellant was found guilty by a jury of house- 
breaking, larceny and assault (Tr. pp. 382 and 383), 
all alleged to have occurred in and in front of the 
premises of 1358 Juniper Street, Northwest, in the 
District of Columbia, at about 2:00 P.M.., on August 17, 
1964. (Indictment, and Tr. pp. 38-42). The trial 
was had on January 14, 15 and 18, 1965. Sentence 
was imposed of 5-15 years for housebreaking, 3-10 
years for larceny, and 1 year plus a fine of $500.00 
for assault, all sentences to run concurrently 


(Judgement and Commitment). 


That the criminal acts alleged did in fact 
occur is not in dispute. They are established with- 
out contradiction by the testimony of Ruth H. Nesbitt, 
resident of the premises (Tr. pp. 21-31), Nancy Hankins, 
her sister (Tr. pp. 121-128), Mrs. Janet L. Strube, 
a resident’ of 1357 Juniper Street located across the 
street from the subject premises (Tr. pp. 37-49), 
Mrs. Strube'’s son, John R. Strube (Tr. pp. 128-146). 


Mrs. Strube testified to the effect that appellant 
entered the subject premises and was one of two persons 
whom she saw carry a sofa from the’ Nesbitt premises on 
the afternoon of August 17, 1964, that she questioned 
him as to what he was doing, that he struck her and 
then departed in an automobile with the sofa. John 


Strube testified to the effect that appellant's auto- 
mobile was the automobile in which the perpetrators 


of the crime departed with the sofa. 


Appellant's defense is based on the Resiione of 
Francisco Garcia, a beauty shop owner, Marsha Louise 
Skeens and Mary Lou Vance, both beauticians, that he 
was having his hair bleached at the time the crime was 
committed, and upon the testimony of Edward Eugene 
McDaniel that he had borrowed appellant's automobile 
for the afternoon of August 17, 1964 and had parked 
it in a parking garage at the time the crime was 


committed, 


For the purposes of this appeal, the material 


aspects of the prosecution's evidence are summarized. 
Mrs. Strube heard an automobile pull up near her house. 
She went to observe, and saw a man get out of the auto- 
mobile in front of the Nesbitt house, go up the steps 
and into the house. Shortly he emerged with another 
man carrying a sofa. Knowing that the Nesbitt's 

were on vacation, Mrs. Strube went out to inquire 

about the happenings. She was struck by one of the 
men, and ran to her house (Tr. pp. 40-42). At this 
point, her son John, who was watching from the door- 
way of the Strube home, ran out as the men placed 

the sofa in the automobile and drove off. John Strube 
called out the tag number of the automobile, and 


Mrs, Strube wrote it down (Tr. pp. 100-101 and 42), 


The police were called. When the police arrived, 
Mrs. Strube described the man who struck her to Detective 
Kirby as being white, male, dark eyes, dark hair, about 
twenty-five years old, weighing about 180 pounds (Tr. 
pp. 68 and 71). Whereupon, Detective Kirby showed 
Mrs. Strube a set of pictures clipped to a piece of 
paper which he had with him in the police car (Tr. pp. 
74, 75 and! 137-140). This set of pictures consisted 
of a stand-up picture and a pair of face pictures, all 
of one man, and a picture of the rear end of an auto- 
mobile (Tr. pp. 75, 76, and 83; and Gov. exh. 1, 2 and 
3). Mrs. Strube identified the pictures as being a 
likeness of the man that struck her and a likeness of 
the automobile that was used (Tr. pp. 42 and 43, and 
74-76). Her son John then similarly identified the 
automobile! (Tr. pp. 101 and 102); he could not identify 
the man (Tr. p. 103). 


The next day, pursuant to warrant, the appellant 
was arrested (Tr. pp. 140-141). 


At the trial Mrs. Strube identified the defendant- 
appellant as the person she saw commit the crime 
(Tr. p. 45). 


One material aspect of the defense case was that 
at the time of the crime appellant was having his hair 
bleached. This evidence was presented through the 


testimony of Francisco Garcia, owner of a beauty parlor 


at Kent Village, Maryland, Marsha Louise Skeens who 


is the hairdresser that bleached the appellant's hair, 
and Mary Lou Vance, another beauty operator, All 
three testified that they saw the appellant at that 
Kent Village beauty shop having his hair bleached at 
the time of the crime in question. (Tr. pp. 235-238 
and 252-253; 270-273; and 291-294). 


When the appellant was arrested on the day 
following the crime, the arresting officers testified 
that his hair was in fact bleached yellow (tr. p. 165), 
and the police picture taken at the time of this arrest 
shows the yellow color of his hair at that time (Tr. 
pp. 324-326; Def. exh. 2A). | 


Mr. Edward E. McDaniel testified that he had 
borrowed appellant's automobile at about noon on 
August 17, 1964 for the remainder of the day, and that 
he had parked it in a parking garage at the time of the 
crime (Tr. pp. 298-300 and 302). 


Appellant did not testify in his own behalf, nor 
was any evidence offered by appellant as to his 


character, 


STATEMENT OF POINTS ON APPEAL 
UNDER RULE 41(3) 


Appellant relies upon the following points in 
this appeal: 


Point 1 -- 


The use in evidence of Government photographic 
exhibits 2 and 3, as indicating to the jury that 


appellant had a criminal record, 


Point 2 -- 


The use in evidence of Government photographic 
exhibits 1, 2 and 3 without verification thereof. 


Point 3 -- 


The use in evidence of Government photographic 


exhibits 1,-2 and 3; because they are immaterial. 


Point 4 -- 


The introduction of testimony that one witness 


was a minister's wife and another witness was a 


minister's son; 


Point 5 -- 


The trial Court's refusal of appellant's motion 
for a directed verdict of acquittal. 
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STATEMENT OF POINTS 
UNDER RULE 17(b) (7) 


Point 1. Appellant submits that it was! pre- 
judicial error for the trial Court to receive in 
evidence Government exhibits 2 and 3, because these 
were police photographs of the defendant that con- 
veyed to the jury the impression that appellant had 


a prior criminal record. . 


Point 2. Appellant submits that it was pre- 


judicial error for the trial Court to receive in 
evidence Government exhibits 1, 2 and 3, because they 
were not verified... Government exhibits 1, 2 and 3 
are photographs. Exhibit 1 is a photograph of the 
back end of an automobile.. Exhibits 2 and 3 are 
photographs of a person.. These photographs were 
introduced in evidence in connection with the testimony 
of Mrs. Janet Strube and her son John Strube that they 
are likenesses of one of the persons who committed the 
crime and of the automobile used.. However, there was 
no testimony establishing what automobile and what 


persons were the actual subjects of those photographs. 


Point 3. Appellant submits that it was prejudicial 
error to receive in evidence any of the Government photo- 
graphic exhibits ], 2 and 3, apart from their connotation 
of a prior criminal record and apart from the failure 


to verify them. These photographs were used by the 


police in an effort to obtain an identification of 

one of the perpetrators of the crime and of an auto- 
mobile used in the commission of the crime. An 
identification was made by the witnesses on the basis 
of these photographs. The use of these photographs 
in evidence does not have any probative bearing upon 
the verity of the oral testimony relative to the act 
of identification or upon the reliability of that 
identification, Yet the presence of the pictures 
tends by their mere presence to impart a verity to the 
identification improperly, and to mislead the jury into 
confusing a likeness between the defendant and the 
pictures with a likeness between the perpetrator and 


the pictures. 


Point 4, Appellant submits that it was further 
prejudicial to the defense for the prosecution and the 
trial Court to elicit from the prosecution witnesses, 
Mrs, Janet Strube and her son John Strube, that their 
husband and father, respectively, was a minister. This 
totally irrelevant and immaterial testimony was elicited 


on direct examination, although no attempt was made by 


the defense to impeach or discredit the character of 


these witnesses. Further, this fact was later 
advanced twice to the jury by the prosecutor in his 


summation. 


Point 5. Appellant submits that in the absence 
of the testimony and evidence associated with the 
foregoing prejudicial errors, the prosecution's 
case failed as a matter of law to prove the appellant- 
defendant guilty beyond a reasonable doubt. Accord- 


ingly, it was error on the part of the trial Court to 


have denied appellant's motion for a directed verdict 


of acquittal. 


SUMMARY OF ARGUMENT 
AND_ INTRODUCTION 


The principal basis for this appeal resides in 
the introduction in evidence of Government exhibits 
1, 2 and 3. Exhibit 1 is a picture of the rear end 
of an automobile; exhibit 2 is a stand-up picture of 
a person; and exhibit 3 is a double picture of the 
face of that person -- a profile view and a front face 
view. Although it was never established at the trial, 
it is implied that exhibit 1 is a picture of appellant's 
automobile, and exhibits 2 and 3 are pictures of 
appellant. It is assumed here for the purpose of 


argument that that is the case. 


According to the testimony, shortly after the 
commission of the crime in question, the police arrived. 
On the basis of a very general and essentially meaning- 
less description of one of the perpetrators, these 
pictures (without any other pictures), which the police 
had with them on arrival, were shown to two eye witnesses. 
One of the eye witnesses, Mrs. Janet Strube, testified 
that she identified those pictures as being likenesses 
of one of the two perpetrators of the crime, and of the 
automobile that he used. The other eye witness, 

Mrs. Strube's twelve year old son John Strube, testified 
that he identified Government exhibit 1 as a likeness of 
that automobile. There was also testimony by the 


Strubes that John had called out the tag Dumber of 
said automobile to his mother, as the perpetrators 
drove off, and that she wrote it down. This notation 
was not produced at the trial, nor is there any 
testimony that the tag number was told to the police 
before the pictures, Government exhibits 1, 2 and 

3, were produced by the police and shown to the eye 


witnesses... 


There was no line-up or other identification of 


the appellant, except for Mrs. Strube's testimony, 
five months later at the trial, that the defendant- 
appellant was one of the persons she saw commit the 


crime. 


Obviously and justifiably concerned about the 
weakness of the prosecution case because of the five 
month delay in obtaining an in person identification 
of the defendant-appellant, the prosecution felt com- 
pelled to introduce the picture identification which 


occurred shortly after the commission of the crime. 


The three Government photographic exhibits were 
introduced in evidence and shown to the jury in con- 
nection with the testimony that they were shown to 
the Strubes by the police shortly after the crime, 
and that they identified their likenesses to one of 
the persons that committed the crime and to the auto- 


mobile that was used. 


Government exhibit 3 is a standard rogues' 


gallery "mug shot". Although it is heavily taped 


to conceal the rogues' gallery identification, it, 
along with Government exhibit 2, and under all the 
circumstances, clearly conveyed to the jury that 

the defendant had a prior criminal record. This was 
prejudicial error, and is grounds for reversal of the 


conviction. 


Furthermore, Government exhibits 1, 2 and 3 were 
never verified as to their subjects. There is no 
evidence in the record that exhibit 1 is a picture of 
appellant's automobile, or that exhibits 2 and 3 are 
pictures of appellant. Therefore they were inadmissible. 
Their improper admission in evidence was prejudicial to 
the defense because this related to the only identifica- 


tion in close time proximity to the event. 


In addition, appellant submits that even if the 
Government photographic exhibits did not convey the 
impression that appellant had a prior criminal record, 
and even if they had been properly verified, they still 
would be inadmissible. They are inadmissible because 
they are inherently immaterial. The presence of the 
pictures are not probative to the question of whether 
the Strubes made an accurate identification. All that 
the jury gains by looking at the pictures is that 
exhibits 2 and 3 look like the defendant-appellant. 
This is neither proof that they are pictures of the 


defendant, nor, more importantly, that there is any 
resemblance between the pictures and the perpetrator 

of the crime. Furthermore, the presence of these 
pictures is quite prejudicial for two reasons: first, 
by their very presence they lend apparent verity to 

the identification, when in fact they don't; and second, 
the similarity between the pictures and the defendant- 
appellant is confused in the jurors' minds With a 
similarity between the pictures and the perpetrator 


of the crime. 


The prejudicial character of the present trial 
was further compounded when the prosecutor elicited from 
Mrs. Strube that she was a minister's wifes and when the 
trial Court elicited from John Strube that he was a 


minister's son. First of all, the profession of the 


husband-father is obviously entirely immaterial, yet 


it does improperly convey to the jury an impression 

that these people are of greater veracity and higher 
reliability than most. Secondly, this attempt at 
character testimony was introduced despite the fact that 
the defense had not attempted and never didlattompt to 


impeach the character or veracity of these witnesses. 


This transgression of the rules of evidence cannot 
be passed over as insignificant and as probably quickly 
forgotten by the jury, because the prosecutor made 


reference to this matter twice in his summation. 


The net effect of this matter and the preceding 


prejudicial items was to create in the minds of the 


jury a contest between a defendant with a criminal record 


and a minister's family. These elements are major 
factors in the record of this case, and do great violence 
to the concepts of a fair trial. Once the prosecution's 
case is stripped of its improper and prejudicial evidence, 
it is submitted that a directed verdict of acquittal is 
required, or at the very least, reversal of the convic- 


tion and remand of the case for a new trial. 


POINT 1 


THE ROGUES' GALLERY "MUG SHOT" 


(With respect to Point 1, Appellant desires 
the Court to read the following pages of 
the reporter's transcript: Tr. pp. 13-15, 
37-91, 200, and 380-381.) 


The fulcrum for this appeal is the Government's 
introduction into evidence of "mug shots", and the 
showing of these police photographs to the jury. The 
reason for the introduction of these photographs is 
explained at pages 13-15 of the transcript, in that 
these photographs provided the only basis for identifi- 
cation of a perpetrator in close time proximity to the 
crime. Then as succinctly stated by the trial Court 
at page 15 of the transcript: 

",.. I think an identification from a 
photo can be introduced in evidence if 


the witness is coached in advance with- 
out proving it was a police picture. 


«es And I would like somebody to give 
me a chance to try it out, so that the 
Court of Appeals can rule." 


And indeed, the police photographs, Government Exhibits 
2 and 3 were in fact introduced in evidence and shown 

to the jury (Tr. pp.. 90,. 91,..and 200). These exhibits 
are before this Court as part of a supplemental record 


on appeal. It is submitted that this use of these 


photographs, particularly exhibit 3,-was prejudicial 
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to the appellant, and requires reversal of the con- 


viction. 


Government exhibit 2 purports to be a full length 
picture of the defendant-appellant, while Government 
exhibit 3 purports to be a double picture of his face, 
one being a full face view and the other being a pro- 
file view.. The latter is a conventional rogues' gallery 
police identification photograph with which every ordinary 
citizen is familiar. It is the characteristic "mug shot", 
not only in fact, but also in physical structure and in 
its photographic rendition of the subject. In an effort 
to conceal the nature of these photographs, paper was 
placed over the back of these exhibits to conceal the 
written material thereon, and a heavy taping was applied 
across the bottom one third of the picture surface of 
said exhibit 3 to conceal the rogues' gallery identifica- 
tion tags consisting of an identification number and a 
date. 


In considering the propriety of using police iden- 


tification photographs as evidence in a criminal trial, 


one must bear in mind the clear distinction between the 
use of photographs of the defendant taken after his arrest 
for the crime in issue, and the use of photographs taken 
before his arrest for the crime in issue. The former 

use of photographs is often had, and usually finds no 
objection, because its time relationship does not convey 


or imply a prior record; and this practice has been sus- 


tained by this Court in appropriate circumstances 
(Shaffer v. U. S., 24 App. D.C. 417). The latter 

use, however, finds objection in that its time relation- 
ship indicates to the jury a prior criminal record on 
the part of the defendant, and is therefore considered 
sufficiently prejudicial as to require reversal of a 


conviction where such evidence has been presented to 


the jury. This latter situation is the issue present 


in this appeal. 


The impropriety of presenting evidence to a jury of 
defendant's prior criminal record is apparently nearly 
without dissent (1 Wigmore, Evidence (3rd ed. 1940) sec. 
192 and 193), and was recently affirmed by this Court in 
Leigh v. U. S. (113 App. D.C. 390, 308 F. 2d 345). 


It appears, however, that this Court has not passed 
specifically on the use in evidence, before a jury, of 
prior police photographs of the defendant. The prevail- 
ing view on this subject appears to be fairly represented 
in the following quotation from Scott, Photographic 
Evidence, Vernon Law Book Company (1942), section 658, 
pp. 557-559: 

"One type of picture which obviously: puts the 
subject's character in issue is the rogues’ 
gallery photograph bearing identification 
numbers and a prison record. The question 
arises, therefore, as to under what circum-— 
stances such pictures can be admitted in 
evidence, in criminal cases the general 


rule is that unless the defendant puts his 
character in issue by introducing evidence 
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of his good character, the state may not 

offer proof of bad character other than 

to impeach defendant's credability as a 

witness. Accordingly, the general rule 

is that when the defendant's character is 

not in issue the state should not be allowed 

to introduce in evidence a photograph of the 
defendant which shows on its face that it is 

a rogues' gallery photograph. Nor should 
witnesses be allowed to state that they 
identified defendant after his arrest by 
examining a group of prison photographs. 

Nor should a witness be permitted to state 

that a photograph is from the Bertillon 

roon, But if the fact that the photograph 

is a rogues' gallery photograph is kept from 
the jury it may be admissible in evidence. 
Several cases hold that the nature of a 

rogues' gallery photograph is effectively 

kept from the jury if the number and prison 
record thereon are covered before the photo- 
graph is admitted in evidence. However, 

in a recent case it was held prejudicial 

error to admit in evidence a prison photograph 
of ‘the defendant having the numbers and prison 
record covered with paper, the court ruling that 
this was not sufficient to prevent a juror of 
average intelligence from at least strongly 
suspecting that the defendant had a criminal 
record. [Citing Vaughn v. State, 19 NE. 2d 239, 
215 Ind. 142 (1939)]. Of course if there is 
nothing about the picture to disclose that it 

is part of a prison record it is admissible. 
And if the picture is not shown to the jury the 
defendant has no cause for complaint even though 
it shows on its face that it is a rogues' gallery 
photograph. So also, it has been held that the 
objection to numbers and prison records on a 
rogues' gallery photograph comes too late when 
made for the first time on appeal; specific 
objection must be made at the trial. 


"There are certain circumstances, however, 
when a rogues' gallery photograph can be used 
as evidence of character. Thus in a prosecu- 
tion under the habitual criminal act, rogues' 
gallery photographs and accompanying prison 
records are evidence of the prior conviction. 
... Rogues’ gallery photographs also may be 
used for the purpose of impeachment. 


"It is to be noted that with rogues' gallery 
photographs it is the prison number and prison 
record that puts the subject's character in 
issue and not the features of the subject. ..." 
(Citing numerous authorities; emphasis added.) 


Of similar import are the following quotations from 
3 Wigmore, Evidence (3rd ed. 1940): 


Section 786 -- 


"Distinguish here the use of police photo- 
graphs at the trial; in that case the fact that 
the photographs came from the ‘rogues' gallery’, 
as shown by marks on the picture amounts to 
evidence of a prior record of crime, which might 
be inadmissible on the principles of sections 
193-194a ante." 


Section 792 -- 


"There may be an objection, not to the photo- 
graphic testimony as such, but to the reproduction 
of a corporal injury or other object calculated 
unduly to excite sympathy for one party and un- 
fair prejudice against the other ... 


"This usually occurs where a photograph 
accompanies a record of conviction of crime ... 
and where a photograph from the 'rogues' gallery' 
is offered for a witness to identify an accused 
(ante, sec. 786)." 


Appellant finds only a few reported recent cases 
dealing with this "mug shot" issue, i. e., with the 


introduction in evidence of a rogues' gallery photograph 


taken prior to the arrest of the defendant for the crime 
for which he is being tried, in the absence of extraneous 
facts that materially affect the decision on admissibility. 
The following recent decisions are pertinent, and the 
language of the courts is thought to be quite helpful 

in deriving an appropriate approach to the present 


appeal: 


Huerta v. State of Texas 
Court of Crim. App. of Texas 
390 SW. 2d 770 

Decided May 2€, 1965 


Defendant was convicted of possession of heroin, 
and sentenced to life imprisonment. The State's 
case included testimony of a narcotics agent, 
Staton, that he had purchased heroin from 
defendant, and that Staton had thereafter iden- 
tified defendant from a picture shown to hin. 
Defendant presented an alibi defense, relying 
upon the testimony of his common law wife and 
mother; he did not take the witness stand. The 
appeals Court stated: . 


‘Phe Court did not err in admitting the 
‘picture of appellant which had been shown 
'to Staton in his motel room on the afternoon 
'of the day in question. All identification 
‘marks were removed, and, as far as the jury 
‘were able to determine, it might have been 
taken in a penny arcade." (Emphasis added.) 


Roberts v. Com. of Kentucky 
Court of App. of Kentucky 
350 SW. 2d 626 

Decided October 27, 1961 


Defendant was convicted of robbery and sen- 
tenced to five years in the penitentiary. At 
the trial two police officers testified as to 
defendant's reputation in rebuttal of evidence 
by defendant of his good character. The 
officers did uot know the defendant, but iden- 
tified him from a "mug" photograph they brought 
with then. This photograph was never shown to 
the jury, but was filed as an exhibit and made 
part of the record. The Court stated: 


"Aside from what we have said in respect 

to the inadmissibility of the rebuttal 
evidence of the two police officers, we 

are also ot the opinion that the introduction 
of a 'mug' photograph (which was the standard 
type that is kept in the files of the police 
department of practically every city) had a 
damaging effect upon appellant's:case. The 
photograph would unquestionably convey to 

the jury the clear inference that it had 
been made while appellant was in a police 
line-up or was in the toils of the law in 
some manner, There was utterly no excuse 
for using it at the trial in the way it 

was employed." The conviction was reversed 
and the case remanded. 


State of New Jersey v, O'Leary 
Supreme Court of New Jersey 
135 A. 2a 321, 25 N.J, 104 
Decided October 14, 1957 


Defendant was convicted of second degree murder, 
and sentenced to ten to twelve years in prison. 


A police officer had obtained a dying declara- 
tion from the victim of the identity of the 
defendant as one of the perpetrators of the 
crime. The victim had jdentified the defend- 
ant from a rogues' gallery police photograph. 
The photograph was admitted in evidence only 
after the legend had been expunged. The con- 
viction was affirmed. 


Com. of Pennsylvania v. Burdell 
Supreme Court of Pennsylvania 
110 A.2d 193, 380 Pa. 43 
Decided January 13, 1955 


Defendant was convicted of armed robbery. 
Evidence showed that the robbery victim had 
identified defendant as one of the perpetrators 
of the robbery a few days after the crime from 
a police photograph, and again when the defend- 
ant was stood up before her. The photograph 
was offered in evidence. It showed a card 

or plate attached to the coat lapel with the 
inscription stating that the photograph came 
from the Allegheny County Detective Bureau. 

The District Attorney was allowed to explain 
that the defendant was under arrest and 
charged with some crime at the time the photo- 
graph was made. Relative to the photograph, 
the court stated: : 


"Byen if there waS any proper purpose 

in the offer of the photograph into evidence 
it was certainly improper not to delete the 
matter printed thereon, because the jury 
would necessarily be prejudiced by disclosure 
of the fact that defendant had been charged 
years before with the commission of another 
crime." 


From the foregoing authorities, it seems evident 
that where a defendant does not put his character in 
issue, "mug shots" clearly identified on their face as 
such may not be introduced by the prosecution. Con- 
versely, the introduction of a photograph of a defend- 
ant which does not appear to be different from an 
ordinary photograph is not inadmissible merely because 
it happens to have been taken by the police: To gen- 
eralize, then, on the basis of these authorities it would 
appear that the admissibility of a photograph of a defend- 
ant depends upon the impression conveyed by the exhibit. 
If under all the circumstances, the exhibit would not 
reasonably be expected to convey to the jury the in- 
pression or strong suspicion that defendant, has a prior 
criminal record, or has previously been in the toils of 
the law, the photograph is admissible in an appropriate 
circumstance. But if under all the circumstances, 
the exhibit would reasonably be expected to convey to 
the jury the impression or strong suspicion that defend- 
ant has a prior criminal record, or other prejudicial 


impression, the photograph is inadmissible, and its 


introduction in evidence by the prosecution is reversible 


error. 


Government exhibit 3; the double picture is a "mug 
shot". There can be no question about it - - the full 
face and full profile shots juxtaposed in one picture, 


And the heavy taping covering the front along the bottom 


one third of the exhibit, and the layers of paper cover- 
ing the back, do not detract from that impression. The 
taping across the bottom third was not done with such 
subtlety as to conceal the character of this exhibit. 
Indeed, on the contrary, it serves to underline the 
character of these pictures. Could there be any doubt 
in the mind of any juror who has seen a "wanted poster" 
in a post office, or who has seen “mug shots" on tele- 
vision or in a moving picture, that the person portrayed 
in those pictures had a criminal record or had been in 


the toils of the law when the picture was taken? 


Certainly, this exhibit does not look like it might 
have been ‘taken in a penny arcade, nor had the identifica- 


tion been removed as in Huerta v. State, above; nor had 


the identification been expunged as in State v. O'Leary, 


above. 


Also, the situation was made worse by the handling 
of the matter in court. The Court's attention is 
respectfully directed to pages 81-91 of the transcript. 
Here the Government exhibits 2 and 3 were marked for 
identification (Tr. p. 81). First, exhibit 2 was shown 
to the witness, Mrs. Strube (Tr. pp. 82 and 83), then 
exhibit 3 was shown to the witness (Tr. p. 84); they 
were both offered into evidence (Tr. p. 87) and over 
defense counsel's objection the court announced that it 
would receive them (Tr. p. 87). The prosecutor then 
asked if he could show them to the jury, to which the 


Court responded, "Not yet. Come to the bench." (Tr. 
p. 87.) All this took place before the jury. Where- 
upon there ensued a lengthy bench conference, also in 
the presence of the jury, where efforts were made to 
conceal portions of the exhibits (Tr. pp. 87-90). 
Finally, the prosecutor put exhibit 3 in his pocket, 
and exhibit 2 was handed to the jury (Tr, pp. 90 and 91). 
The next day, Government exhibit 3 in the condition it 
appears in the record before this court was received in 
evidence and shown to the jury (Tr. pp. 199 and 200). 
After this sequence of events, no amount of tape could 


possibly remove from the jurors' minds the fact that 


exhibit 3 is a rogues' gallery "mug shot" of the 


appellant. 


Pursuant to the decision in Roberts v. Commonwealth 
of Kentucky, cited above, the foregoing use of the stan- 
dard "mug shot", Government exhibit 3, was prejudicial 
to the appellant, even before it was taped and shown 
directly to the jury. Bearing in mind that’ in the 
Roberts case the photograph was never shown to the jury, 
the language of the court in that case is particularly 
apt here, and is repeated: 

"...- [W]e are also of the opinion that the 
introduction of a "mug" photograph (which 

was the standard type that is kept in the 

files of the police department of practically 
every city) had a damaging effect upon appellant's 


case. The photograph would unquestionably 
convey to the jury the clear inference that it 
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had been made while appellant was in a police 
line-up or was in the toils of the law in some 
manner. There was utterly no excuse for using 
it at the trial in the way it was employed," 
Indeed, what was the purpose of using Government 
exhibit 3? In the language of the Roberts case, “there 
was utterly no excuse for using it at the trial"; Govern- 
ment exhibit 2, objectionable as it is with its back 
covered over, served every legitimate purpose of the 
prosecution, if in fact any legitimate purpose exists 
for using these pictures at the trial. What purpose 


was served by the use of the standard "mug shot", 


exhibit 3? Even the trial Court suggested, in receiving 


Government exhibit 2, that it was very reluctant to 
receive Government exhibit 3 (Tr. pp. 87-91, particularly 
the Court's comments at the bottom of p. 88). 


It seems that the only purpose and function of 
Government exhibit 3 was to prejudice the jury. 


It is submitted further, that appellant's position 
before the jury was further prejudiced by the trial Court's 
emphasis of the forbidden portions of the exhibits in its 
instruction to the jury (Tr. pp, 380 and 381). 


It is accordingly submitted that the use of the 
Government exhibits 2 and 3, and particularly the latter, 
as evidence before the jury, constitutes prejudicial error 


requiring a reversal of the present conviction. 


POINT 2 


THE FAILURE OF THE GOVERNMENT TO 
VERIFY ITS EXHIBITS 1, 2 and 3 


(With respect to Point 2, appellant desires 
the Court to read the following pages of 
the reporter's transcript: Tr. pp. 42-43, 
81-91, 134-140, 193-196, and 199-200.) 


The introduction in evidence of all three Govern- 


ment photographic exhibits is considered objectionable 


on the ground that they were never verified. 


The apparent intent and purpose of Government 
exhibits 1, 2 and 3 is to establish a link between the 
defendant-appellant and one of the perpetrators of the 
crime, Evidence tending to link one perpetrator and 
the picture exhibits is established by the testimony of 
Mrs. Strube and John Strube, wherein the former testified 
that one of the persons she saw commit the crime looks 
like the person pictures (Government exhibits 2 and 3), 
and they both testified that the automobile they saw 
at the scene of the crime looks like the one in the 
picture (Government exhibit 1) (Tr. pp. 42-43, 82-84, 
and 101-102), The fact that the Strubes dia identify 
one of the perpetrators by reference to these picture 
exhibits is corroborated by the testimony of Detective 
Kirby (Tr. pp. 134-140). On the strength of this 
testimony alone, the Government exhibits 1, 2 and 3 


were received in evidence, 


No testimony was adduced at all to provide a link 
between the defendant-appellant or his automobile and 
those pictures. There is no verification whatscever 
of those pictures - - no testimony as to what or whose 
automobile was the subject of Government exhibit 1, and 
no testimony as to who was the person photographed in 
Government exhibits 2 and 3. Therefore the prosecution 
had failed ito lay a proper foundation for the materiality 
of these exhibits. 


As stated at 3 Wigmore, Evidence (3rd ed. 1940), 


section 794, "A map or photograph cannot be received 
anonymously; it must be 'verified' by some witness". 
In other words, a witness must testify as to what the 
photograph is. This point is specifically supported in 
Scott, Photographic Evidence, Vernon Law Book Company 
(1942), section 652, at note 8: 
"It is error to admit in evidence a 

photograph of a robbery defendant where 

no witness appearing at the trial identifies 

the picture as being that of the defendant. 

People v. Golta, 2 P.2d 35, 115 Cal. App. 

539 (1931)". 
Of similar’! import, Scott also cited Cooper v. State 
139 NE. 184, 193 Ind. 144 (1923). 


Under' the circumstances of this case, it is sub- 
mitted that the error in admitting these unverified 
exhibits is reversible, because of the indefiniteness 


in the evidence identifying the defendant-appellant as 


a perpetrator of the crime. It is submitted that the 
use of the Government exhibits 1, 2 and 3, and the 
testimony relative thereto was quite material in obtain- 
ing the conviction. In the absence of the picture 
testimony, the only identification of appellant is that 
had at the trial five months after the crime. It is 
quite possible, indeed quite probable, that the jury 
would not have been convinced by this long delayed 


identification, and would have found for acquittal had 


this photographic evidence been excluded, as it should 


have been under the foregoing authorities. 


POINT 3 


THE INHERENT IMMATERIALITY OF THE 
GOVERNMENT EXHIBITS AND THEIR INHERENT 
PREJUDICIAL CHARACTER 


(With respect to Point 3, appellant desires 
the Court to read the following pages of 
the reporter's transcript: Tr. pp. 13-15, 
74-76, 78, 90-91, 101-102, 135-140, and 
199-200.) 

Apart from the prejudicial character of the Govern- 
ment photographic exhibits due to their "mug shot" 
character, and apart from their inadmissibility due to 
lack of verification, as urged in the preceding Points 
1 and 2, appellant submits for the Court's consideration 
the proposition that the type of photographic identifica- 
tion attempted at this trial is inherently objectionable 
as immaterial and prejudicial to the defendant. Appellant 
urges that the extrajudicial identification photographs 
possess no probative value, and are inherently mislead- 


ing to the'jury, and therefore should be excluded. 


When a witness to a crime testifies that he was 
shown a picture of a person by a police officer, and that 
he identified it as being a likeness of the perpetrator of 
the crime,. and the police officer corroborates this 
transaction,. it is submitted that that is the total 
probative value of that picture identification. The 


introduction of the picture in evidence does not appear — 


in any way to substantiate the fact of identification or 


its accuracy. The only evidentiary value attaching to 


the picture per se would be in connection with appropriate 
verification testimony as to the identity of the person 
in the picture; but that is not the question in issue. 
The question to be resolved is whether the perpetrator 

is the person in the picture; and the fact that the 
defendant is the person in the picture, does not have 

any bearing upon the correctness or credibility of the 
witness' identification testimony, and the picture itself 
is therefore quite immaterial. It is submitted that the 
use of this type of evidence stems from a confusion 
between appropriate police investigative procedures and 


proper trial evidence. The two are not always consonant, 


Not only is the introduction in evidence of such an 
identification photograph immaterial, but it is inherently 
prejudicial to the defendant. When the jurors see the 
likeness between the photograph and the defendant, they 
will tend improperly to impute in their minds a similar 
likeness between the perpetrator and the photograph, when 
in fact there is no valid basis whatsoever for drawing that 


conclusion. . 


Obviously the police officer knows who the person 
in the picture is (although this may be hearsay as far 
as judicial proof is concerned). The defendant certainly 
is the person in the picture - - that fact would have been 


established by fingerprints before the trial. ‘Yet, for 


some strange reason, the likeness between the picture 
and the defendant is used as evidenciary of the ultimate 
issue -- to prove that the witness was truthful and 
accurate in picking that photograph as a likeness of the 


perpetrator. 


This fact is borne out in the trial Court's own 
remarks on pages 14 and 15 of the transcript. In 
suggesting to the prosecutor that the photographs that 
were used to identify the defendant should be introduced, 
the trial Court made reference to a case tried a week 


earlier which resulted in a hung jury because of a six 


week delay in identification by the witness. The trial 


Court, with reference to that case, states: 


"One of them [a witness] had identified him 

[the defendant] [in] a line-up, but some six 
weeks or so after the offense; but the same 

one who had gone to the line-up had much earlier 
than that, within a few days of the occurrence, 
identified a police picture of the defendant. 
The! picture was striking. It was obviously 
the! same person. The District Attorney didn't 
use, it. He was afraid to use it because it 
was. a "mug shot", (Emphasis added.) 


Since a judge accepts a likeness between the defendant 
and his photograph as corroborative of the oral testimony 
as to a likeness between the perpetrator of the crime and 


the photograph, what will the jury do? 


Wigmore warns of the presence of this very danger 


in the use of ron-oral testimony: 


"There can be no dispute upon this point 
[the propriety of using modes of communication 
other than words, such as drawings and photo- 
graphs, in a witness' testimony to a jury]. 
No judicial elaboration of it would have been 
necessary, except for the peculiar danger and 
fallacy that lurks always in the use of writings 
and other materials of non-oral expression. ...’ 
[I]t is, briefly, that a material object, 
particularly a writing, when presented as 
purporting to be of a certain origin, always 
tends to impress the mind unconsciously, upon 
the bare sight of it, with the verity of its 
purport." 3 Wigmore, Evidence (3rd ed. 1940), - 
section 790, . 


Doesn't the same reasoning apply here? When a witness 
presents the picture as purporting to be a likeness of 
the perpetrator, does it not tend to impress the mind 
unconsciously with the "verity of its purport", when in 


reality there is no sound basis for this reaction? 


Testimony as to the occurrence of an identification, 


the mode in which the identification was made -- by 


picture, in person, in a line-up, etc.,, the physical 
conditions under which the identification was made, all 
these are probative aspects of testimony when coupled 
with a trial identification, They tend to establish 
the fact of an earlier identification, the reliability 

of it, and corroborate the later trial identification. 
Following this testimony with a picture, in the case of 

a picture identification, does not aid the jury in weigh- 
ing the value and reliability of the identification. 


The picture will, however, improperly affect the minds 
of the jurors (as it did the trial judge in the quotation 


above), and is therefore prejudicial. 


There may of course be instances where the identifying 
picture is so poor that the identification could be attacked 
on that ground. Or it may occur that through a mistake 
in identity the defendant is not the person in the picture. 
It would seem appropriate to leave to the defendant the 
prerogative of introducing the identifying photograph as 
a defense issue. Otherwise, the jury would best be left 


to accept or reject the testimony, not the picture. 


In the present case, the witness, Mrs. Strube, 
testified that she was shown pictures of a single person 
by detectives at the scene of the crime, shortly after 
its commission, (Government exhibits 2 and 3) and that 
she identified those pictures as being likenesses of one 
of the persons she saw commit the crime (Tr. pp. 74-76, 
78). This testimony was corroborated by Detective Kirby 
(Tr. 137-140). This is the limit of probative evidence 
available with respect to this identification. It is 
probative because it establishes an identification in 
close proximity to the time of the crime, and it is 
further probative because it shows a very weak identifi- 
cation in that the identification did not involve an act 


of selection, To then introduce those pictures in 


evidence, as Government exhibits 2 and 3 (Tr. pp. 90 


and 91, and 200), could serve no relevant and legitimate 


purpose, and to show them to the jury (Tr. ibid.) is 
inherently prejudicial to the appellant-defendant. 

Of course the pictures look like appellant. But the 
fact that they look like appellant bears no relevancy 

to the question of whether or not they look like the 
perpetrator of the crime, Therefore these pictures 
could only serve to confuse the jury (as they did the 
trial judge, Tr. p. 14 quoted above) into the miscon- 
ception that because the defendant looks like the picture, 


the perpetrator also looked like the picture. 


The same reasoning applies to Government exhibit 1, 
the picture of an automobile. John Strube: testified 
that he was shown a picture of an automobile by police 
officers at the scene of the crime, shortly after its 
commission (Tr. pp. 101 and 102). Detective Kirby 
corroborated that testimony, and testified that John 
Strube identified the automobile used in the commission 
of the crime from the photograph (Tr. pp. 135-137). This 
is the limit of probative evidence adduced in connection 


with this identification. By analogy to the previous 


reasoning, it will be readily appreciated that the 


further step of introducing the photographic exhibit of 
the automobile in evidence and showing it to the jury 
(Tr. p. 199 and 200) could have no probative value. 

By looking at that photograph, the jury cannot legiti- 
mately draw any conclusion as to the accuracy of John 
Strube's original identification, and the only effect 


of this picture is to be prejudicial to appellant. 
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It is therefore submitted that the introduction 
in evidence of Government exhibits 1, 2, and 3, apart 


from the "mug shot" and verification issues, was 


prejudicial to the appellant-defendant requiring 


reversal of the present conviction, 


POINT 4 


THE MINISTER'S WIFE AND SON 


(With respect to Point 4, appellant 
desires the Court to read the follow- 
ing pages of the reporter's transcript: 
Tr. pp. 37-38, 91-92, 334, and 361.) 


The Prosecution's case clearly depends upon the 
identification effected through the testimony of 
Mrs. Strube and her son, John Strube, the former iden- 
tifying the appellant-defendant as one of the perpe- 
trators of the crime, and the latter identifying his 
automobile as being at the scene. On three occasions 
the prosecution emphasized to the jury that Mrs. Strube 
was a minister's wife, and on one occasion the trial 
Court pointed out to the jury that John Strube's father 


was a minister. 


The first occurrence is the fifth question asked 


of Mrs. Strube on direct examination (Tr. Ps 38). 


"Q. And what is your husband's occupation? 
"A. He is a Lutheran Minister." 


The second occurrence is in the preliminary questions 


asked of John Strube by the trial Court, (Tr. p. 92): 


"THE COURT: Jobn, your father is a minister, 
isn't he? 


"THE WITNESS: Yes, Sir," 


The third and fourth times appear in the Prosecutor's 


summation to the jury, once at Tr. p. 334: 


"Now to connect this individual with the 
crime, we presented for your consideration 
Janet Strube, if you recall her, the 
Minister's wife who lived at 1357 Juniper 
Street, Northwest." 


and again at Tr. p. 361: 


"You have had an opportunity to observe her 
as she testified, this Minister's wife. Do 
you, in good conscience, think that she would 
say here in the courtroom and point out this 
defendant as the individual that she had seen 
go up the stairs and come down if she were not 
certain that he was the individual? And do 
you, in good conscience, think that she would 
have said to the police at that time that, 
'This is the individual, these photographs 
are the photographs of the individual that 

I' had seen going up the stairs?" 


What’ is the apparent purpose of the repeated ref- 


erence to the minister husband-father, if not to pre- 


judice the jury? 


The introduction of this "character" testimony was 
in error for two reasons. In the first place, evidence 


to show the good character of a witness is inadmissible 


on direct examination, and may be introduced only in 


rebuttal after the witness' character has been impugned 

(4 Wigmore, Evidence [3rd ed. 1940] section 1104). Since 
this testimony was introduced on direct examination, and 
since these witnesses’ characters had not been and never 


were attacked, this "character" testimony was inadmissible. 


Furthermore, this "character" testimony was immaterial 
and irrelevant. The profession of Mrs. Strube's husband 
and of John Strube's father bears no relevancy as to the 
character, veracity, or reliability of Mrs. Strube and 
John Strube. 


Ordinarily this type of error would perhaps be harm- 
less error, but in this instance it is believed to be 
quite prejudicial, Because most people impute particu- 
larly high moral standards to members of the ministry, 
the above quoted testimony could not help put improperly 
prejudice the jury in favor of the credibility of Mrs.. 
Strube and her son John even though they themselves are 
not members of the ministry. Indeed, is not that pre- 
cisely the tenor in which the above quoted portions of 


the Prosecutor's summation is couched? 


Taken in context with the other aspects of the trial 


asserted herein as error, has there not been established 
in the jurors' minds a contest between an accused with a 


criminal record and a minister's family? 


It is therefore submitted that the present matter 
constitutes prejudicial error and presents further 


grounds for reversal of the conviction; 


POINT 5 


THE LEGITIMATE EVIDENCE 
FAILS AS A MATTER OF LAW TO 
PROVE THE APPELLANT-DEFENDANT 
\GUILTY BEYOND A REASONABLE DOUBT 


(With respect to Point 5, Appellant desires 
the Court to read the following pages of 
the reporter's transcript: Tr. pp. 42, 44, 
45, 68, 74-76, 101-102, 234-238, 268, 272- 
273, 291, 292, 294, and 298-303.) 


Appellant submits that the prosecution's case, 
once stripped of its prejudicial character and viewed 
in the light only of the proper evidence offered, is 
not at all convincing of the guilt of the appellant, 
and that an acquittal should be directed by this Court. 


Let us examine that evidence, 


The prosecution's case against the appellant is 
based entirely upon the person identification by Mrs. 
Strube, and the automobile identification by her son, 


John Strube, twelve years old at the time. 


Let us look at the chronological person identifica- 
tion by Mrs. Strube, When the police arrived on the 
scene of the crime, Mrs. Strube gave the following 
description of one of the perpetrators (Tr. p. 44): 

"I said that the person was about 25 years 
of age, was male, had dark eyes and dark 


hair, and he had a blue shirt with the shirt 
tail hanging out and dark pants." 


In later testimony (Tr. p. 68) she amplified her testi- 


mony on this description to add that the man was white. 
Qn the basis of this very general and essentially mean— 
ingless description, devoid of any telling characteris- 
tics, Detective Kirby showed Mrs. Strube a set of 
pictures of only one man, These pictures (Government 
exhibits 1, 2 and 3) clearly depicted to Mrs. Strube 
that the person shown had a criminal record -- indeed 
their presence in the police car would indicate that 
the police were looking for this man at that moment, 
She asserted that the man in the picture was the man 
she saw as one of the perpetrators of the crime (Tr. 
pp. 74-76). Mrs. Strube was never brought to a line-up 
or brought face to face with the defendant to identify 
him until the trial. At the trial she identified the 
defendant as one of the persons she saw only briefly, 


five months before, committing the crime. 


Mrs. Strube's original identification of the 

appellant from a set of pictures of only him, without 
the need to exercise the selection faculties, and partic-— 
larly under the circumstances described, is well recognized 
as a weak identification. As stated at 3 Wigmore, 
Evidence (3rd ed. 1940) section 786: : 

"In identifying persons or material objects, 

it is of course more effective if the thing 

to be identified is so placed with: others 


that the witness' selection appears to be 
unaided. This is particularly important in 
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the identification of an accused, where the 
witness is shown a photograph beforehand, 
Nevertheless, no general rule has required 
this, -- partly because of its frequent im- 
practicability, partly because of the lack 
of such a precaution plainly enough detracts 
from the value of the testimony, and partly 
because the witness has usually had so many 
prior opportunities of private verification 
that such a public test would often give a 
false appearance of spontaneous and unaided 
selection." (Emphasis added in part.) 


Once she had made this weak identification, once 
the suggestion and identification of the pictures was 
had, of how much value are Mrs. Strube's subsequent 
identifications? Henceforth will she identify on the 
basis of the face she saw in person, or on the basis 
of the pictures she was shown? Is it not true that 
she will likely be motivated subconsciously to corrob- 
orate her original position, leaving her trial identifi- 
cation substantially in doubt (Tr. p. 45)? 


As against this tenuous identification of the 
appellant, three witnesses testified that at the time 


of the commission of the crime appellant was elsewhere 


(testimony of: Francisco Garcia, Tr. pp. 236-238; 
Marsha Louise Skeens, Tr. pp. 268, 272, and 273; and 
Mary Lou Vance, under cross-examination, Tr. pp. 291, 
292, and 294). 


Clearly there was a direct conflict of testimony 


between that of Mrs. Strube and that of the foregoing 
three defense witnesses. In light of this conflict, 
could the jury possibly have believed Mrs. Strube's 
tenuous identification, if the prosecution had not 
succeeded in prejudicing the jury by emphasizing that 
Mrs. Strube is a minister's wife and the defendant- 


appellant has a criminal record? 


Let us next consider the chronological automobile 


identification by young John7Strube. 


He says he ran out of the house and called out the 
tag number on the automobile as it was driven from the 
scene of the crime by the person Mrs. Strube saw commit 
the crime (Tr. p. 101). Mrs. Strube says'she wrote it 
down (Tr. p. 42). After the police arrived, John Strube 
identified this automobile from the set of pictures from 
which his mother, Mrs. Strube, had already identified 
the person (Tr. p, 75 and 101 and 102). John Strube 
was asked if he could identify the tag nunber of that 
car in court from his recollection, which he did (Tr. 

p. 101). 


This automobile identification is certainly quite 
crucial to the prosecution's case, yet it presents a 
number of glaring weaknesses. First, where is the 
piece of paper on which Mrs. Strube allegedly wrote 
down the tag number as supposedly called out by her son 
John? Why didn't John Strube identify the automobile's 


tag number before being shown the pictures, Government 
exhibits 1, 2 and 3? The so-called picture of the 
automobile: contains only one identifying feature, in- 
deed as an overexposed picture of the rear end of a 
light colored automobile, it is really little more than 


a picture of the rear tag. 


Is iti not quite reasonable to conclude that the tag 
number which youug John remembers so well is a recollection 
of the picture and not the automobile? After his mother 
had identified the man in the set of pictures, was it not 
natural for her young son John to follow her lead? And 
there was a tag number conveniently presented to him by 
the police in the automobile picture, Government exhibit 
1. 


If one is to believe the Strube family testimony 
relative to the automobile identification, one must ex- 
plain away the failure to produce the notation of the 
tag number said to be made by Mrs. Strube. One must 


also explain away why John Strube did not identify the 


tag number (which he now remembers so well) to the police 


before being shown the pictures. 


On the other hand, defense witness Mr. Edward Eugene 
McDaniel testified that he had borrowed appellant's car 
for the entire afternoon of the day of the crime, and 
had left it at a downtown parking garage for most of 
the afternoon, including the period of time at which the 
crime was committed (Tr. pp. 298-303). 


Here again there is a conflict of testimony between 


John Strube and the defense witness, Mr. McDaniel. In 
view of the missing notation and the fact that the police 
conveniently presented this impressionable young boy, 
John Strube, with an automobile tag number before obtain- 
ing an independent identification fron him, could the 
jury possibly have believed John Strube's identification 
had the prosecution not succeeded in prequdieseaay, 
pitting the defendant's criminal record against the 


ninister's family? 


Reduced to its legitimate evidence, and freed of 
the prejudicial elements, it is submitted that the defense 
motion for a directed verdict of acquittal (tr. Pp. 230) 
should have been granted, and it is urged that this Court 


should rule accordingly. 


THE DEFENDANT-APPELLANT'S TRIAL OBJECTIONS 
TO THE FOREGOING ASSERTIONS OF ERROR 


The use and introduction of the Government's photo- 
graphic exhibits, particularly exhibits 2 and 3, were 
pointedly and specifically objected to, and indeed a 
motion for a mistrial was also had at Tr. pp. 87-90; 
and exhibits 1 and 3 were received over defense objections 
Tr. p. 193-196 and 199-200. 


No objection was raised at the trial to the testi- 


, 
mony regarding Mrs. Strube's husband and John's father 


being a minister. Defense counsel finds itself in a 
very awkward position in a matter of this sort, in that 
to object would increase the harm done to and prejudice 
against the defendant. Accordingly, despite the absence 
of objections on this aspect of the testimony, it is 
respectfully requested that the Court take this matter 
into consideration as a part of the cumulative pattern 


of prejudicial error had in the conduct of this trial. 


Appellant's motion for a directed verdict of 
acquittal was duly made and refused by the trial Court 
(Tr. Pa 230) e 


CONCLUSIONS 


The appellant respectfully submits that this 


Court should find as follows; 


I. 


The introduction in evidence of Government 
exhibits 2 and 3 (particularly the latter, 
the double face photograph) was prejudicial 
error against the appellant, in that these 
exhibits informed the jury of appellant's 


prior criminal record. 


The introduction in evidence of all three 
Government photographic exhibits, without 
verification of what and who in fact were 
the subjects of these pictures, was error; 
and in this case this error was prejudicial 
to appellant because the prosecutiion case 


depended so heavily on them, 


Apart from the question of indicating that 

the appellant has a criminal record, and.apart 
from the lack of verification, the introduction 
in evidence of any of the identification photo- 
graphs, Government exhibits 1, 2 and 3, was 
prejudicial error against the appellant. 

The photographs per se were entirely im- 
material to the prosecution's case, in 


that they were of no probative significance 


on the issue of whether or not the witnesses 
correctly identified the person who committed 
the crime and the automobile present at the 
scene of the crime. They could serve only 

to influence the jury improperly to impart 

an unwarranted verity to the oral testimony, 
merely because of the presence of picture 
evidence, and by confusing a likeness between 
the defendant and the pictures with a likeness 


between the perpetrator and the pictures. 


The repeated reference by the prosecutor, 
and once by the trial Court, to the fact 
that the head of the Strube family (who was 
not himself a witness) was a minister, was 
improper and irrelevant, and significantly 
contributed to the cumulative pattern of 


prejudice developed by the prosecution, 


Stripped of the foregoing prejudicial aspects, 
the identification of appellant was so weak, 
and the identification of his automobile was 
so questionable, that the prosecution had 
failed as a matter of law to prove appellant 


guilty beyond a reasonable doubt. 


Wherefore, the appellant respectfully prays that 


this Court reverse the conviction and direct an acquittal 


of appellant, or alternatively, that this Court reverse 


the conviction and remand the case for a new trial. 


Respectfully submitted, 


Boris Haskell, 
Attorney for Appellant 
(Appointed by this Court) 


February 10, 1966 
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United States Court of Appeals 


For THE DISTRICT OF COLUMBIA CIRCUIT 


No. 19,318 


ROBERT E. BARNES, APPELLANT 


v, 
UNITED STATES OF AMERICA, APPELLEE 


Appeal from the United States District Court for the 
District of Columbia 


BRIEF FOR APPELLEE 


COUNTERSTATEMENT OF THE CASE 


Appellant was charged in a three count indictment with 
housebreaking, grand larceny, and simple assault, all of 
which occurred at and near the premises of 1358 Juniper 
Street, N.W. on August 17, 1964. After a jury trial in 
January 1965, appellant was found guilty as charged and 
sentenced to imprisonment for from five to fifteen years 
for housebreaking (22 D.C. Code § 1801), from three to 
ten years for grand larceny (22 D.C. Code § 2201), and 
one year and a fine of $500 for assault (22 D.C. Code 
§ 504) to run concurrently. 


(1) 


2 


Evidence of Guilt 


Ruth H. Nesbitt who lived at 1858 Juniper Street, 
N.W. was in Canada with her husband on August 17, 
1964. (Tr. 21,22). Upon returning home on August 20, 
1964, Mrs. Nesbitt found the furniture in her home dis- 
arranged and a sofa, which she valued at $200 or $250, 
out of place and covered with a light colored sheet. (Tr. 
25, 29). A back door to the house which had been secure- 
ly locked was broken. (Tr. 28, 29). 

When Mrs. Nesbitt’s sister, Nancy Hankins, arrived at 
the Nesbitts’ home on August 17, 1964, the police were 
there. She found a back door broken, a sofa missing and 
the other furniture pushed into the hall near the front 
door. (Tr. 125, 126). Later that day before the sofa 
was returned to the Nesbitt home, she saw it covered with 
a light blue sheet in a Northwest alley (Tr. 127). 

At about 2 p.m. on August 17, 1964, Mrs. Janet Strube, 
who lived at 1857 Juniper Street, N.W. directly across 
from the Nesbitt residence, heard a car stop in front of 
her house. She looked out and saw a white convertible 
parked in front of the Nesbitts’ house and a man going 
up the front steps. (Tr. 39, 40). She watched because 
she knew the Nesbitts were not home. Shortly the man 
came down the steps carrying one end of a sofa; the other 
end was being carried by another man. They put the 
sofa, which was covered with light colored covering, in 
the back of the car. (Tr. 41). Mrs. Strube left her 
house calling to her 12 year old son John to alert him as 
she went, She approached the man she had seen first, 
stood directly in front of him, looked him in the face and 
asked what he was doing with the sofa. (Tr. 41, 42). 
He said “Mrs. Nesbitt” wanted it re-covered. Mrs. Strube 
asked if he had any papers to prove it. The man replied 
he had, but that they were in the house. He then hit Mrs. 
Strube on the head with his fist which she blocked with 
her arm. Mrs. Strube ran back to her house. (Tr. 42). 

John Strube also saw the man go up the Nesbitts’ front 
steps, come down with the sofa and load it on the white 
convertible which he recognized as a 1963 or 1964 Ford 
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Galaxie. (Tr: 98, 101, 197). John was standing at the 
screen door to his house when his mother went across the 
street to the car. He saw his mother talk to the man; 
saw the man try to hit her and then get in the car and 
drive away. (Tr. 100,101). John ran out into the street 
behind the car and called out the license number to his 
mother who wrote it on a piece of paper (Tr. 42, 101, 
114). 

The police were called (Tr. 57) and Mrs. Strube gave 
Detective Hiram E. Kirby a description of her assailant. 
She was unable to deseribe the other man (Tr. 44). Based 
on her description, Detective Kirby showed Mrs. Strube 
and her son three photographs (Tr. 135, 136, 188), one 
of an automobile (Govt. Ex. 1), another of a man stand- 
ing up (Govt. Ex. 2), and the third a double photograph 
of the same man’s face (Govt. Ex. 3) (Tr. 82, 83, 84). 
Mrs. Strube and her son both identified the automobile in 
the photograph as the white convertible used by the 
thieves (Tr. 42-43, 187), and Mrs. Strube also identified 
the man in the other pictures as her assailant (Tr. 81-85, 
188, 140). As a result of his talk with Mrs. Strube and 
her son, Detective Kirby obtained an arrest warrant the 
next day for Robert Earl Barnes (Tr. 140). The war- 
rant was executed that day, August 18, 1964, with the 
arrest of appellant at an apartment in Cheverly, Mary- 
land where he resided under the name Robert EB. Coleman 
(Tr. 141, 142). 

At the trial, Mrs. Strube identified appellant as one of 
the men she had seen carrying the sofa and as the man 
who had struck her (Tr. 45). John Strube was not able 
to identify the man he had seen in front of the Nesbitts’ 
house (Tr. 103). However, he testified that the license 
number of the getaway car was District of Columbia 
number 5 J 874 (Tr. 101). That license number had 
been issued to Robert E. Coleman for a 1964 Ford con- 
vertible (Tr. 118). 

Appellant’s defense was alibi. Mrs. Martha Skeens, a 
friend of appellant and a hairdresser, testified that at 
about 12:30 p.m. on August 17, 1964, she met appellant 
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by arrangement at a beauty salon in Kent Village, Mary- 
land, to bleach his hair (Tr. 268, 270, 274). She testi- 
fied that it took her about four hours to do the work (Tr. 
273). Francisco Garcia, owner of the beauty shop, testi- 
fied with the aid of a beauty parlor record that appellant 
had his hair bleached at the shop on August 17, 1964 (Tr. 
238, 238). The record did not reflect the time the work 
started only that it took four hours, but Garcia recalled 
that it started about noontime (Tr. 252). 

Edward McDaniel, who admitted on cross-examination 
that he had been convicted of unlawful entry in 1958, 
testified that he had borrowed appellant’s automobile at 
approximately noon on August 17, 1964, and did not re- 
turn it until 11:30 that night (Tr. 299, 300, 303). 

Appellant did not testify. 


STATUTES INVOLVED 


Title 22, District of Columbia Code, Section 504 pro- 
vides: 

Whoever unlawfully assaults, or threatens another 
in a menacing manner, shall be fined not more than 
five hundred dollars or be imprisoned not more than 
twelve months, or both. 


Title 22, District of Columbia Code, Section 1801 pro- 
vides: 

Whoever shall, either in the night or in the day- 
time, break and enter, or enter without breaking, 
any dwelling, bank, store, warehouse, shop, stable, or 
other building, or any apartment or room, whether 
at the time occupied or not, or any steamboat, canal 
boat, vessel, or other watercraft, or railroad car, or 
any yard where any lumber, coal, or other goods or 
chattels are deposited and kept for the purpose of 
trade, with intent to break and carry away any part 
thereof or any fixture or other thing attached to or 


2 Appellant was known to the defense witnesses as Robert Cole- 
man (Tr. 247, 280, 304). 
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connected with the same, or to commit any criminal 
offense, shall be imprisoned for not more than fifteen 
years. 


Title 22, District of Columbia Code, Section 2201 pro- 
vides: 

Whoever shall feloniously take and carry away 
anything of value of the amount or value of $100 or 
upward, including things savoring of the realty, shall 
suffer imprisonment for not less than one nor more 
than ten years. 


SUMMARY OF ARGUMENT 


I 


The photographs of appellant, Government Exhibits 2 
and 8, were properly admitted into evidence on redirect 
examination after defense counsel had brought out that 
Mrs. Strube had identified appellant from photographs 
shown to her by the police. These photographs, as well as 
a photograph of appellant’s car, were authenticated by 
this witness who recognized the car as the getaway car 
and the man in the photographs as appellant. Any preju- 
dice to appellant from the admission of the police photo- 
graphs was vitiated when the identification numbers and 
notations thereon were covered and effectively kept from 
the jury. 

II 


The prosecutor’s question to the Government witness 
concerning her husband’s occupation was one of the usual 
preliminary questions asked during an examination. The 
subsequent reference to her as the “Minister’s wife” was 
merely an additional means of identification to aid the 


jury. 


6 
ARGUMENT 


. The photographs of appellant, which were authenti- 
cated by an eyewitness, were properly admitted into 
evidence on redirect examination and by covering the 
notations on the photographs prejudice was avoided. 


(Tr, 48, 71-78, 82-84, 87-90, 101, 102, 111-112, 114, 
200) 


Under the circumstances of this case, Government Ex- 
hibits 1, 2, and 3 were properly admitted into evidence. 
Exhibits 2 and 3 were identified by Mrs. Strube on re- 
direct examination, after defense counsel, attempting to 
undermine her identification of appellant, had questioned 
her at length about photographs that she had been shown 
by the police immediately after the crimes and whose sub- 
ject she had identified as her assailant (Tr. 71-78, 82-84). 
Mrs. Strube testified that she had recognized the person 
in those photographs as “the man who hit [her] and took 
the sofa from the house across the street” (Tr. 84). She 
also testified that appellant was that man (Tr. 84). Hav- 
ing raised the subject of the photographs during his own 
cross-examination of the witness, appellant should not be 
heard to complain about their subsequent admission into 
evidence (Tr. 90, 200). Cf. Gill v. United States, 285 
F.2d 711 (5th Cir. 1961), cert. denied, 373 U.S. 944 
(1963). 

The photographs were admitted into evidence with the 
notations and numbers thereon covered (Tr. 87-90). The 
authority upon which appellant relies recognizes that any 
prejudice which might result from the use of a rogues’ 
gallery picture at trial is vitiated “if the number and 
prison record thereon are covered before the photograph 
is admitted in evidence [footnote cases omitted].” Scott, 
Photographic Evidence § 658 at 558 (1942). Further- 
more, the cases cited by appellant on this point support 
the rule. Indeed police photographs have been held to be 
admissible even though they reveal that the defendant has 
been in prior difficulties, when their probative value out- 
weighs their possible prejudicial effect. Dirring v. Unit- 
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ed States, 328 F.2d 512 (1st Cir. 1964) ; State v. Owens, 
15 Utah 2d 128, 388 P.2d 797 (1964); People v. Ford, 
175 C.A.2d 109, 345 P.2d 573 (1964). Compare Hatchet 
v. United States, 54 App. D.C. 48, 298 F. 1010 (1923). 

Appellant’s contention that Government Exhibits 1, 2 
and 3 were not properly verified (Br. 27) is made for the 
first time on appeal. The failure to object to the admis- 
sion of the exhibits on this ground at trial suffices to pre- 
clude this point as a possible basis for appeal. United 
States v. Drummond, 354 F.2d 182 (2d Cir. en bane 
1965). A general objection, if overruled, cannot avail the 
objector on appeal and a specific objection, if overruled, 
will be effective to the extent of the grounds specified 
and no further. United States v. Indiviglio, 352 F.2d 276 
(2d Cir. en banc 1965). 

In any event, appellant’s contention is erroneous. Mrs. 
Strube and her son John identified the automobile de- 
picted in Government Exhibit 1 as the automobile which 
they had seen parked in front of the Nesbitts’ house on 
August 17, 1964 (Tr. 43, 102). In fact John Strube re- 
membered the license number of the automobile? and 
that number is clearly visible in the exhibit (Tr. 101; 
Supp. Rec.). Mrs. Strube testified that she recognized 
the person depicted in Government Exhibits 2 and 3 as 
the man who had hit her and taken the sofa (Tr. 84). 
And she further identified appellant in the courtroom as 
that man (Tr. 84). 

Where a photograph of a person is introduced in evi- 
dence for the purpose of establishing his identity, testi- 
mony that the photograph looks like the person whose 
identity is being established is sufficient for the introduc- 
tion of the photograph. See Annot., 9 A.L.R.2d §12 at 
923 (1950). That requirement was met here, by Mrs. 
Strube’s testimony. Accordingly, appellant’s reliance on 


2 John testified that he remembered the number because his 
mother being “conked” on the head made it one of the most exciting 
days of his life (Tr. 111-112). On recross-examination he stated 
he had not seen the piece of paper on which his mother wrote the 
number since August 17 [the day of the assault] (Tr. 114). 
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People v. Goltra, 115 Cal. App. 539, 2 P.2d 35 (1981) is 
inappropriate because no witness appearing at that trial 
had identified the picture as being that of the defendant. 
Goltra was distinguished in People v. Norris, 125 C.A.2d 
855, 271 P.2d 59 (1954), where the defendant was iden- 
tified in the courtroom, as in the instant case. 

Appellant’s proposition, that photographs used for ex- 
trajudicial identification possess no probative value and 
mislead the jury (Br. 30), is contrary to accepted law in 
other jurisdictions and finds no support in this jurisdic 
tion. 

Those jurisdictions which have sanctioned the use of 
evidence of an extrajudicial identification have done so 
based on the greater probative value of an identification 
closer in time to the events in issue than of an identifica- 
tion made at the trial after the suggestion of others and 
the passage of time may have intervened to create a 
fancied recognition in the witness’ mind. See 4 Wigmore, 
Evidence § 1130. While this Court has not yet ruled di- 
rectly on the question of the admissibility of such evi- 
dence; it has recognized the probative value of photo- 
graphic evidence. Mostyn v. United States, 62 App. D.C. 
22, 64 F.2d 145 (1983), Robinson v. United States, 61 
App. D.C. 370, 63 F.2d 147 (1933). 

When evidence as to extra-judicial identification is 
competent in a particular jurisdiction * photographs have 
been held to be properly admissible with proof as evidence 
of an extrajudicial identification. State v. Carlson, 50 
Wash.2d 220, 310 P.2d 867 (1957), cert. denied, 355 US. 
607 (1958) ; People v. Ford, 175 C.A.2d 109, 345 P.2d 573 


3 £.g., Smith v. United States, 119 U.S. App. D.C. 272, 340 F.2d 
794 (1964) where the Court affirmed the conviction, finding no pre- 
judice. However, the question of the admissibility of prior identi- 
fication evidence as substantive proof of identification is now before 
this Court in (Ray H.) Jones v. United States, D.C. Cir. No. 19,613. 


+E.g., United States v. Forzano, 190 F.2d 687 (2d Cir. 1951); 
Bolling v. United States, 18 F.2d 863 (4th Cir. 1927); People v. 
Slobodian, 31 C.2d 555, 191 P.2d 1 (1948); State v. Wilson, 38 
Vere 593, 231 P.2d 288 (1951). See Annot. 71 A.L.R.2d 449 

1960). 


(1959) ; State v. Owens, 15 Utah 2d 123, 388 P.2d 797 
(1964). 

In light of the general confidence which courts have 
shown in admitting photographs into evidence, appellant’s 
argument that the use of photographs as evidence of an 
extra-judicial identification would mislead the jury is un- 
convincing. 

Thus the photographs of appellant, Government Ex- 
hibits 2 and 3, were properly admitted into evidence dur- 
ing redirect examination after defense counsel had 
brought out that Mrs. Strube had identified appellant 
from photographs shown to her at the scene of the offenses 
by the police and any prejudice to appellant from their 
admission was vitiated when the identification numbers 
and notations thereon were covered and effectively kept 
from the jury. 


II. The prosecutor’s references to Mrs. Strube as the 
“Minister’s wife” were merely for identification. 


(Tr. 38, 41-42, 92, 101, 384, 361) 


Appellant’s accusation that Government counsel at- 
tempted to prejudice the jury by referring to the occupa- 
tion of Mrs. Strube’s husband on three occasions during 
the trial (Br. 37) is utterly without merit. At no time 
did appellant’s trial counsel object to any of these state- 
ments. Clearly no prejudice was then apparent. The 
first occasions to which appellant now objects occurred at 
the beginning of direct examination, when the prosecutor 
asked Mrs. Strube what her husband’s occupation was 
and she responded that he was a Lutheran Minister (Tr. 
38). One of the usual preliminary questions in an exam- 
ination concerns the witness’ occupation; * in the case of 
a housewife the usual procedure is to ask her husband’s 
occupation. These preliminary questions are to identify 
the witness in the community. In the instant case, the 
prosecutor’s question was for just that purpose and not, 
as appellant contends, to elicit evidence of good character. 


5 See McCormick, Evidence §7 at 11 (1954). 
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The prosecutor’s reference in his closing argument to 
Janet Strube as the “Minister’s wife” was a use of that 
fact as an additional means of identification, obviously to 
distinguish her from the four other female witnesses 
héard-by the-jury (Tr. 334). 

erence of which appellant complains was 
during the rebuttal argument, and again was for the pur- 
poses of identification (Tr. 361). The prosecutor’s refer- 
ence was part of a fair and permissible comment going 
to the credibility of the witness’ testimony. Lawn v. 
United States, 355 U.S. 339 (1957). 

As to the judge’s question to John Strube concerning 
his father’s occupation (Tr. 92), it is clear that this was 
a part of the judge’s examination to determine the com- 
petency of this 13 year old boy to testify as a witness. 
See 58 Am. Jur., Witnesses § 134, at 101. The purpose 
of the examination was to enable the court to determine 
the boy’s capacity and intelligence to testify, as well as 
his understanding of the necessity to tell the truth. 
Wheeler v. United States, 159 U.S. 523 (1895). As such, 
it was completely proper and unobjectionable.* 


*In addition appellant challenges the sufficiency of the evidence 
with regard to his identification (Br. 40). On appeal the verdict 
of a jury must be sustained if there is sufficient evidence to support 
.it, taking the view of the evidence most favorable to the Govern- 
ment. Glasser v. United States, 375 U.S. 60 (1942); Morton Vv. 
United States, 79 U.S. App. D.C. 329, 147 F.2d 28, cert. denied, 324 
U.S. 875 (1945). The weight of conflicting evidence is not for this 
Court to consider. May v. United States, 84 U.S. App. D.C. 233, 175 
F.2d 994 (1949). The testimony of one witness is enough to sustain 
a conviction. Cf. Thompson V. United States, 88 U.S. App. D.C. 235, 
188 F.2d 652 (1951) [robbery]. Surely the jury could reasonably 
accept Mrs. Strube’s identification of appellant, whom she ob- 
served for several minutes and looked at “squarely” from a distance 
of a few feet before he struck her (Tr. 41-42), and of young John 
Strube, who remembered the license number of the getaway car 
(Tr. 101). 
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CONCLUSION 


Wherefore, it is respectfully submitted that the judg- 
ment of the District Court should be affirmed. 


Davi G. BRESS, 
United States Attorney. 


FRANK Q. NEBEKER, 
Victor W. CAPUTY, 
Assistant United States Attorneys. 


RoBeErt S. BRADY, 
Attorney, Department of Justice, 
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INTRODUCTION 


The purpose of this reply brief is primarily 


to point out that certain citations and authorities 
relied upon by Appellee involve facts and consider- 
ations that render them inapplicable to the present 


case, or inappropriate for the purposes indicated. 


It 


APPELLEE'S CONTENTION THAT GOVERNMENT 

EXHIBITS 1, 2 AND 3 ARE ADMISSIBLE 

BECAUSE THE SUBJECT WAS FIRST RAISED 
BY DEFENSE COUNSEL 


In its principal brief, Appellant challeng- 

ed the propriety of the admission in evidence 

of Government Exhibits 1, 2 and 3. Appellant 
contends that these exhibits were inadmissible 
and prejudicial on several grounds, all fully 
treated in its brief. Appellee, in its brief, 
endeavors to counter some of the grounds 
asserted by Appellant, by stating at page 6 of 
its brief, "Having raised the subject of photo- 


graphs during his own cross-examination of the 


witness, Appellant should not be heard to com- 
plain about their subsequent admission into 
evidence (Tr. 90, 200). cf. Gill v. United 
States, 285 F. 2d, 711 (5th Cir. 1961), cert. 
denied, 373 U. S. 944 (1963)." 


The facts of the Gill case are so different 


from those of the present case, that this cita- 
tion relied on by Appellee is entirely inapposite 
to the present situation. A comparison of the 


facts of the two case is set forth: 


This Case 


On cross-examination, defense counsel 
on behalf of Appellant elicited from Mrs. 
Strube that when the police arrived at the 
scene of the crime she gave them a brief, 
indefinite, general description of one of 
the perpetrators, and the police thereupon 
showed her three pictures -- a stand-up 
picture of a person, a double face picture 
of the same person, and a picture of an 
automobile. She was shown no other pictures. 
She identified the pictures of the person as 
being likenesses of one of the nerpetrators, 
and the picture of the automobile as being 
a likeness of the automobile used by him. 
(Tr. pp. 68, 71, 74, 75, 76). Appellee 
thereafter introduced those pictures in 
evidence (Tr. pp. 90, 200). 


The Gill Case 


The defendant had been convicted of 
armed robbery of a bank. The appellate 
court's decision states that at the trial, 
the defense attorney "first exhibited a 
newspaper photograph to one of the witnesses, 
to show that Gill was not the man in the 
photograph. [Emphasis by the Court.] The 
Government requested that the photograph, 
previously identified, be introduced into 
evidence. In the circumstances, the court 
did not err in admitting the complete 
picture, photograph and descriptive caption." 


Thus, in the Gill case the defendant brought 
in the picture and used it to adduce certain testi- 
mony. This fact situation certainly bears no 
relation to the present case, where the defendant 


elicited testimony of the occurrence of a picture 


identification, whereupon the Government brought 


in the police pictures per se and introduced 


them over defendant's vigorous objection. 


Appellant perhaps cannot complain about 
testimony concerning the occurrence of the picture 
identification; but Appellant fails to see, and 
the authority cited by the Appellee fails to 
support the proposition, that this gives the 


Government any right to introduce in evidence 


the pictures per se, which would otherwise be 


inadmissible and prejudicial for various reasons. 


III 


THE ROGUES' GALLERY CHARACTER OF THE 
GOVERNMENT PHOTOGRAPHIC EXHIBITS _ 


Appellant's brief in point 1 challenges the 
admissibility of the Government photographic 
exhibits on the ground that they were clearly 
rogues' gallery pictures and conveyed to the 
jury the impression that the defendant had a 
prior criminal record. At page six of Appellee's 
brief, in an effort to obviate the prejudicial 
rogues' gallery character of the Government ex- 
hibits 1, 2, and 3, Appellee cites one sentence 
from Scott, Photographic Evidence, section 658, 
stating, "The authority upon which appellant 


relies recognizes that any prejudice which might 


result from the use of a rogues' gallery picture 


at a trial is vitiated 'if the number and prison 
record thereon are covered before the photograph 
is admitted in evidence.'". Appellee's brief 
conveniently omits the very next sentence in 


Scott: 


"However, in a recent case [Vaughn v. State, 
19 NE. 2d 239, 215 Ind. 142], it was held 
prejudicial error to admit in evidence a 
prison photograph of the defendant having 

the numbers and prison record covered with 
paper, the court ruling that this was not 
sufficient to prevent a juror of average 
intelligence from at least strongly suspect- 
ing that the defendant had a criminal record." 


Bearing in mind that Scott was published in 
1942, one can see from the Huerta, Roberts, O'Leary 
and Burdell cases cited and described in Appellant's 
principal brief, that the trend of authorities is 
very definitely not in favor of admission of police 
photographs, in the condition of Government Exhibits 
1, 2, and 3, These cases call for the identifica- 


tion marks being removed, or expunged, or deleted, 


Again on page 6 of Appellee's brief, Appellee 
states, "Indeed police photographs have been held 
to be admissible even though they reveal that the 
defendant has been in prior difficulties, when 


their probative value outweighs their possible 


prejudicial effect. Dirring v. United States, 
328 F, 2d 512 (lst Cir. 1964); State v. Owens, 

15 Utah 2d 123, 388 P. 2d 797 (1964); People v. 
Ford, 175 C.A. 2d 109, 345 P. 2d 573 (1964). 
Compare Hatchet v. United States, 54 App. D.C. 43, 


293 F. 1010 (1923)." Let us see what these cases, 


relied on by Appellee, really relate to: 


The Dirring Case 


The defendant was convicted of armed 
robbery and conspiracy. At the trial a 
witness denied that the defendant was a 
person present at a conspiratorial meeting. 
The prosecutor then showed the witness a 
"mug shot" of the defendant and asked if 
she hadn't previously identified that picture 
as being of a2 person at said meeting. She 
acknowledged that to be the case, and ‘again 
identified the picture as being of a person 
present at said meeting. 


The Owens Case 


Defendant was convicted of foregery. 
There had been an identification from police 
photographs. The photograph was admitted. 
In holding this not to be prejudicial error, 
the decision notes that there was no objec- 
tion by the defendant to the admission of 
the photograph. 


The Ford Case 


Defendant was convicted of selling 
heroin. The issue at the trial was one 
of identification; the defense was an alibi. 


The witness identified the defendant at 

the trial. After the reliability of this 
identification was challenged, the fact of 
a prior identification by photograph was 
adduced. The photograph had “mug shot" 
markings on it. But_as pointed out by 

the court, this photograph was not shown 

to the jury until after the defendant had 
testified as to his prior conviction. Held, 
not be error to admit the photograph. 


The Hatchet Case 


Defendant was convicted of larceny. 
Testimony was had at the trial by police 
officers relative to the existence of 
defendant's picture in a rogues' gallery 
in connection with a prior offense. There 
was no identification issue. Held to be 
reversible error and to be prejudicial 
despite the existence of competent evidence 
of guilt. 


In the Dirring case there is the situation 


where a witness had changed her story at the trial. 
The use of the picture became necessary to obtain 
the true facts, since she still would make the 
picture identification but not the in-person 
identification. No comparable circumstance 


exists in the present case. 


In the Owens case there was no objection 
to introduction of the photograph; and in the Ford 
case the defendant had himself testified as to his 
prior conviction. These critical factors make 


those cases quite different from the present one. 


The Hatchet case is of course presented by 
Appellee for contrast, in that this Court in 
substance held that the prosecution cannot. inform 


the jury of a defendant's prior record, 


These cases cannot be considered as authorities 


to support the introduction of "mug shots" under 


the circumstances of the present case. 


IV 


FAILURE OF THE GOVERNMENT TO 
VERIFY ITS PHOTOGRAPHIC EXHIBITS 


Appellant, as point 2 in its brief, asserted 
as prejudicial error the admission in evidence of 
Government exhibits 1, 2, and 3 without verifica- 
tion of what or of whom in fact those pictures 
were. At page 7 of its brief, Appellee asserts 
“Phe failure to object to the admissibility of 
the exhibits on this ground at trial suffices 


to preclude this point as a possible basis for 
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appeal." -Citing United States v. Drummond, 354 


F. 2d 132, and United States v. Indiviglio, 352 
F. 2d 276. 


These cited cases of course recognize that 
the purpose of requiring an objection at the 
trial is to, enable the trial court and the parties 
to rectify or avoid error, and thereby foster an 
efficient administration of the judicial process. 
Also, these cases recognize that rule 52(b) of 
the Federal Rules of Criminal Procedure provides 
that plain errors or defects affecting substantial 
rights may be noticed on appeal although they 
were not brought to the attention of the trial 


court. 


Although it did not arise by objection, the 
fact that the Government photographic exhibits 
were not verified was brought out by the trial 
judge in the following colloquy found at pages 
193 and 194 of the transcript: 

THE COURT: There has been no testimony, 

as I recall it, as to who took the photo- 


graph, No. 1, which is the automobile, 
has there been? 


MR. KOONIN: Your Honor is entirely 
correct. 


MR. CAPUTY: Under the Court cases it is 
not necessary. As long as the individual 
testifies, as this individual did, under 

the decided cases that that photograph 
depicts ar automobile, that she can SESE 
it, that is sufficient. 


x * KOK OK 


THE COURT: I know the rule of evidence 
with respect to it. I was asking you a 
question as to whether there was evidence 
as to who took the picture. 


MR, CAPUTY: No, Your honor. 


Thus, it is apparent that the trial court 


and the parties were well aware of the absence 

of verification, and both the court and the 
prosecutor were satisfied that none was necessary. 
Therefore, the purpose for requiring an objection 


had been satisfied. 


Under these circumstances, it is believed 
appropriate for this Court to invoke the plain 
error doctrine of Rule 52(b) and pass upon the 
merits of Appellant's contention that there was 
not proper verification of the Gevernment exhibits 
1, 2, and 3, and that its absence constitutes 


reversible error. 


Going to the merits of this verification 
issue, Appellee states at page 7 of its brief, 
"Where a photograph of a person is introduced 
in evidence for the purpose of establishing his 
identity, testimony that the photograph looks 
like the person whose identity is being establish- 
ed is sufficient for the introduction of the 
photograph". Citing 9 A.L.R. 2d, sec. 12, page 
923 (1950). Appellant does not quarrel with 


this doctrine, when applied to the circumstance 


in which it is intended to operate. In the 
present case, if the Government exhibits 1, 2, 
and 3 are admissible at all, it is, of course, 
essential 'that the witness testify, as she did, 
that the pictures look like the perpetrator and 
look like the automobile involved; but the plain 
and obvious fact is that before these exhibits 
can be considered as material to the trial at 
hand, some one competent to do so must connect 
those picture to the defendant by verifying that 
they are in fact pictures of him and of his auto- 
mobile. This latter crucial link cannot be left 
to inference. It is this verification that is 


absent from the Government proofs. 


The A.L.R. citation relied on by Appellee 


does not apply to the type of fact situation 
with which we are dealing in the present case. 
The principal annotation in the A.L.R. citation 
is State v. Esposito, 73 RI. 94, 54 A. 241 
(1947) : : 
The defendant was convicted of larceny. 
The victim had identified the defendant 
and a confederate from police photographs. 
At the trial the victim testified that the 
pictures were likenesses of the two per- 
petrators. The court held that that was 
sufficient authentication to identify the 


confederate. As for the defendant's 
picture, the court pointed out that the 


defendant had admitted it was a picture 


of hin, 
Thus, the Esposito case explains the real mean- 
ing of the doctrine relied on by Appellee in 
its A.L.R. citation. To identify the specific 
defendant, the defendant himself verified the 
photograph. The authentication of the con- 
federate's photograph was sufficient to identify 
the fact that there was a confederate, and he 
was a particular person. But obviously, some- 
one would have to identify the name of the person 
whose photograph it was, before there could be 


an identification of the specific individual. 


On this point, Appellee further challenges 
Appellant's position in the statement on pages 
7 and 8 of Appellee's brief, "Accordingly, 
appellant's reliance on People v. Goltra, 115 
Cal. App. 539, 2 P, 2d 35 (1931) is inappropriate 


because [in Goltra] no witness appearing at that 


trial had identified the picture as being that 
of the defendant." But this is precisely why 
Goltra is applicable. No witness at the present 
trial identified the pictures as being of the 
defendant and of the defendant's automobile. 
In finding inadequate verification, the unequiv- 
ocal language in the Goltra decision states, 
"No witness appearing at the trial identified 
this picture as being that of the appellant." 
In the Goltra decision, the Court further cited 
People v. Thorpe, 104 Cal. App. 379, 285 P. 916, 
as being similar, and stated: 
"The judgement of the Thorpe case was 
reversed because of the admission in 
evidence of a photograph taken from 
the files of a criminal identification 
bureau, without it having been identified 


as that of the defendant by any witness 
appearing at the trial.” 


Appellee, on page 8 of its brief, then 
attempts to discredit the Goltra decision by 
stating, "Goltra was distinguished in People 
v. Norris, 125 C.A. 2d 855, 271 P. 2a 59 (1954), 
where the defendant was identified in the court- 
room, aS in the instant case." What Appellee 
states is true, as far as it goes. But the 
fact is that the Norris case did not involve a 
photograph identification at all, and the dis- 
tinction drawn in the Norris case relative to 
the Goltra case has absolutely nothing to ao 
with the issues in the present appeal for which 


the Goltra case is cited. 


Furthermore, on the issue of the need to 


verify the Government photographic exhibits 1, 
2, and 3, Appellee appears to ignore Cooper v. 
State, 139 NE. 184, 193 Ind. 144, also relied 


on in Appellant's brief. In that case: 


The defendant was convicted of forgery. 
In the appeal decision the court stated, 
"Appellant complains of the testimony of 
the bank teller that a photograph shown 
to her was a photograph of William D. 
Cooper [the defendant], who presented 
the check to her. The introduction of 
this evidence without preliminary proof 
of when and where and under what circum— 


stances the photograph was taken, or 
of what the witness knew about it was 
erroneous." 
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THE INHERENT IMMATERIALITY OF THE 
GOVERNMENT EXHIBITS AND THEIR 
INHERENT PREJUDICIAL CHARACTER 


In its brief as point 3, Appellant contends 
that the Government photographic exhibits l, 2, 
and 3 per se are inherently immaterial on the 
question of whether or not the defendant was 
the perpetrator of the crime, and further, 
their admission is inherently prejudicial, apart 


from the "mug shot" and verification issues. 


In arguing against Appellant's position 
on this point, Appellee states on page 8 of its 
brief, "While this Court has not yet ruled 
directly on the question of the admissibility 


of such evidence, it has recognized the proba- 


tive value of photographic evidence. Mostyn 

v. United States, 62 App. D.C. 22, 64 F. 2d 145 
(1933), Robinson v. United States, 61 App. D.C. 
370, 63 F. 2a 147 (1933)". It should be pointed 


out that in the Mostyn case, the photograph was 
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of the condition of a body; and in the Robinson 


case, it was of a scene. Those photographs 

are informative, they are demonstrative of 

certain pertinent facts, and therefore entirely 
different in purport from the photographs in the 
present case. The Mostyn and Robinson photographs 
would equate to a situation where a witness had 
taken a picture showing the perpetrator in the 

act of committing the crime. This, however, is 


not the situation in the present case. 


It is true, as asserted by Appellee, that 
courts have admitted photographs with proof, in 
connection with testimony of an extrajudicial 
identification. However, it does not appear 
from the cases cited by Appellee on this point, 
or any others known to Appellant, that those 
courts have considered the issues raised in 


Appellant's brief on this subject. 


VI 


THE MINISTER'S WIFE AND SON ISSUE 


Point 4 of Appellant's brief asserts that 
in summation 
the repeated testimony and reference/to the two 


key Government witnesses as being a minister's 
wife and a minister's son contribute to the 
pattern of prejudice pervading the Government's 
case. In its argument on this point, Appeilee 
cites two cases, Lawn v. United States, 355 U.S. 
339, and Wheeler v. United States, 159 U.S. 523. 
It should be pointed out that neither of these 


cases relate to the propriety, admissibility, 


or prejudicial character of questions eliciting 
the occupation of the witness' spouse or parent, 
or the propriety or prejudicial character of the 
prosecutor making a point of such facts in his 


summation to the jury. 


Respectfully, 


Boris Haskell, 
Attorney for Appellant 
(Appointed by this Court) 


